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pursuant,’tqi%hg Insurance Act; |
AND IN THE MATTER OF the:drbitration Act, 1991, 5.0. 1991, ¢, 17,

AND IN THE MATTER OF an Arbitratiop
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ING INSURANCE ;O0MPANY OF CANADA
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. iand -

FARMERS’ MUTUAL INS'WNCE COMPANY (LINDSAY)
Respondent

COUNSEL:

Chris Blom for the Applicant R
- Harry P. Brown and Jillian Van Allen for the‘Respondent

HEARING DATE: May 14, 2007 _
REASONS FOR DECISION
PERELL, J. .

Introduction, Standard of Review, and Ovetyitw

]| Pussuant to s. 45 (3) of the Arbitidion Ac, 1991, 5.0, 1991 ¢, 17 this is an
application for appellate review of the decision of Mr. Gu

, y Jones, a private arbitrator.
The application is about the operation of the loss transfer provisions of the msurance Aet,
R.5.0.1990, ¢. L.8. .

[2] Under the ?murance Act, automoﬁi@!,é':".insurers pay accident benefits to insured

persons who are injured in motor vehicle: dgéidents. Under the Act and its regulations, in
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certain circumstances, the “first party;ﬁiﬁwen” the insurer responsible for the payment of
the statutory accident benefits, is enti'ﬂ',f’g'ﬂ_jif,ofbe indemnified by another insurer, known as
the “second party insurer”. This enﬁglgzq,iient to indemnification is known as g “loss
transfer.” The amount of loss transfer iy determined by the Faylt Determination Rules,
Wwhich are enacted by regulation.. ‘ '

Determination Rules, R.R.O. 1990, Re'gh‘:éﬁ‘s, applied in the circumstances of an incident
involving a tractor-trailer insured by ING:

[4]  The outcome of Arbitrator Jonegdeeision is that there was a 100% loss transfer
and ING is obliged to indemnity the Respondent, Farmers’ Mutua) Insurance Company
(Lindsay) (“Fammers’ Mutual”), the ﬁ'r@:gpaﬂy insurer of a vehicle involved in the
incident. ING submits that the: correet .ruling was that Rule 5 (1) of the Fault
Determination Rules applies, with the resiylt; that ING, the second party insurer, would be

responsible for only 10% of the statutory. dccident benefits paid by Farmers’ Mutyal.

[5] ING appeals the decision of Arbmrator Jones. The arbitration agreement between

the parties provides for an appeal on 1ssnes!0f law and on issues of mixed fact and law,

g

[6]  On this appeal, ING'¢ position is l;ﬁdt () however the issue on the appeal may be
characterized, the standard of review of ‘thiés arbitrator’s decision is correctness; and (b)
Arbitrator Jones was incorrect,

[7] On this appeal, Farmers’ Mutual‘%g‘;pgs‘ition 1s that: (a) the issue for the appeal is
an issue of mixed fact and law and the stagitfard of review is that the arbitrator should not
be reversed unless he made a palpable and overriding error; but (b) in any event,
Arbitrator Jones was correct. o

(8] In my opinion, the appropriate staqzsﬂa:d of review to apply for this appeal is the
standard of correctness. I come to this conclision for three reasons.

(91  First, in 2002, the Supreme Couh:r,::tj‘.c?f Canada decided Housen v Nikolaisen,
[2002] 2 S.C.R. 235 and the Court examined the varions standards of appellate review.

GAN General Insurance Co. v, State Fa)v;s;fi Mutual Automobile Insurance Co., [1999)
0.J. No. 4467 (S.C.1.); Wawanesa Mutyal iInsurance Co, v. Co-operators, [2004] O.J.

1}

[10]  Second, if the issue in the immedig‘péﬁo’@se is an issue of mixed fact and law, it stil]
- should be reviewed against a standard of‘gortectness. The Court of Appeal in Oxford
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palpable ovetriding error. However, thea;ssue in the Oxford Mutual Insurance appeal was

an issue of mixed fact and law wherethe; arbitrator had considered the appropriate law

and recognized that the case should b determined on its own particular facts keeping in

is more legal than factual, and, accordingly, the standard of review should be correctness.

[11]  Third, and these decisions maynged to be reconsidered in the light of Housen v,
Nikolaisen, supra, there is a line of authptities that support the proposition that where the
arbitration agreement provides for g fight of appeal, the standard of review of the
decision of a private arbitrator is that of Cortectness: Perrolon Distributors Inc. v. Petro-
Lon Canada Ltd., [1995] O.J. No. 1142 (Gen. Div): Liberty Mutual Insurance Co. v
Commerce Insurance Co., [2001] 0.J, NO. 5479 (S.C.D): Lombard Canada Inc. v,
Saskatchewan Government Irzsurance',‘,)yEZOOZ] 0.J. No. 4257 (8.C.L); Primmum
Insurance Co. v, Aviva Insurance Co, of Capada, [2005) O.J. No. 1477 (8.C.J.).

[12] 1, therefore, will apply a standard{of correctness in my review of the decision of
Arbitrator Jones, IR

[13] Applying that standard, for the «fiéasons that follow, although I disagree with
Arbitrator Jones® approach or line of at.géll_\iﬂent, I conclude that his conclusion; namely,
that Rule 17 (2) of the Fault Determination Rules applied, was correct. Accordingly, this
application should be dismissed. | :

Background Facts

[14]  Mount Joy Road is an unmarked;:2Jane roadway in the municipality of Scugog,
in the County of Durham, Ontario with a tar-covered, gravel type surface. At
approximately 5:45 p.m., on Sunday, September 26, 1999, a serious motor vehicle
accident occurred on Mount J oy Road,

[15]  Just befote the accident, M. W,ﬂham Churchill was driving a smal] compact
Chevrolet automobile, which he owned, and which was insured by Farmers’ Mutual. Mr,

[16]  Just before the accident, there was, patked on the north side of Mount Joy Road a
tractor-trailer unit, which was insured By ING. The tractor was owned by Richard
Geisberger. The trailer was owned by Ronald Geisberger. For reasons that will become
apparent later, when I discuss the Fault Détetmination Rules, it is important to note that
the tractor-trailer was illegally parked on thewestbound lane of Mount Joy Road and that

v

this road is Jocated outside g city, town, or vitlage.

(171 A tractor-trailer js a heavy conmﬁgijigl vehicle. Just before the accident, Mr.
Richard Geisberger and some others were Hgrvesting soybeans that were being grown in
two fields adjacent to Mount Joy Road, The fatmers’ plan was to move the tractor-trajler

from the roadway and to use it i harvestingthe soybean crop.
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(18]  Mr. Churchill, as he pmceedeﬂ;j%étbound, saw, in the distance, the tractor-trailer.
It was parked in a way that obstriciedi the lane in which Mr. Churchill’s car was

traveling. Actually, Mr. Churchill did,ﬁqt.'khow Whether the tractor-trajler was stopped or
moving, but he was gaining on it, and‘hg,\’,,\mu'ld have to maneuver around it.

[19]  Mr. Chiwrchill’s plan was to pés's,'i«m\e tractor-trailer on the driver’s side. However,
as he came closer and looked past the &ailer, he observed ap eastbound vehicle in the
other lane. The eastbound vehicle wag ttaveling lawfully in jts lane op the roadway. Mr,
Churchill concluded that the eastbound: vehicle was not going to yield its lane, M.
Churchill braked and turned his vehicle to the right, and the right front side of his

automobile struck the left rear side of the, trailer. Sadly, his son Lee was very seriously
injured in the accident. o : _ '

[20]  Farmers* Mutual was the first paz;ty insurer of the Churchill vehicle, and it paid
Statutory accident benefits for Lee Chuxftg;i'rill. Farmers’ Mutua] sought to be indemnified
for these payments from ING, the secom,igpgnty insurer. The parties could not agree about

[22]  Section 275 of the Insurance A-g,,i?i;)pj;eatcs a scheme for loss transfer payments
where an insurer-who pays statutory aoc'icll’(ér'gt benefits may be repaid, i.e. indemnified by
another insurer. For present purposes, the following subsections of s. 275 are relevant:

275 (1) Indemnification in certajnidases — The insurer responsible under
subsection 268 (2) for the Payment-of statutory accident benefits to such
classes of person as may be nmned;gih'Jthe regulations is entitled, subject to
such terms, conditions, provisions,* exclusions and limits as may be
prescribed, to indemnification in rélation to such benefits paid by it from

(2) Ildem - Indemnification unde'f\"'..él’ipsection (1) shall be made to the
respective degree of fault of each ~i;&‘sured as determined under the Fault
Determination Rules. :
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[24]  Indemnification is determined-in ecordance with the Fault Determination Rules,
which are Ont. Reg. 668/90. Section 2 ot Rule 2 of this regulation provides that an
insurer shall determine the degree of fault of its insured for loss or damage arising
directly from the use or operation of:ah automobile in accordance with the Faylt

P.D6/15

Determination Rules. Thus, the exterit 't0 which the first party insurer can claim

indenmity from the insurer of the hedvy commercia] vehicle is governed by the Fault
Determination Rules. o

[251  InJeveo Insurance Co, V. C'ana'é’éiv'}a General Insurance Co, (1993), 14 OR. (3d)
545 (C.A) at.p. 547, the Couqt of {Appeal described the scheme of the Paylt
Determination Rules as follows: v .

[

The scheme of the logislation, jarider 5. 275 of the Insurance Act and

\ .

companion regulations, is to ‘Provide for an expedient apd summary
method of reimbursing the first:party insurer for payment of no-fault

[26]  In Jeveo usurance Co, v Halt;;"éiy';-z,{{nsum_nce Co., [1994] O.J. No. 3024 (Gen.
Div ), at para, 8, Matlow, J. described. the ‘Bault Determination Rules as follows: “They
set out a series of general types of accidéntsand, to facilitate indemnification without the

}

necessity of allocating actuaj fault, they alﬁ]@c@te fault according to the type of a particular
accident in a manner that, in most cases, would probably but not necessarily correspond

with actual fault.” In Jeveo Insurance Cé.\;q.v,. York Fire & Casualty Co, (1996), 27 O.R..
(3d) 483 (C.A.) at p. 48, Carthy, J.A; stated that “the purpose of the legislation is to

spread the load among insurers i 2 grass. and somewhat arbitrary fashion, favouring
expedition and economy over finite exactitude.” :

[27]  The Fault Determination Rules .aré to be liberally conétrued and applied and in
accordance with their own factors and not;those which would apply under the otdinary

. Rules of tort law: Co-operator s General Jrisurance Co, v. Canadian General Insurance

Co., [1998] O.J. No, 2578 (Gen. Div.).
[28]  Section 3 or Rule 3 of Ont, Reg, 668490 (Fault Determination Rules) provides:
The degree of fault of an insured is@%tfennined without reference to

(2) the circumstances in which the: jiscident occurs, including weather
conditions, road conditions, visi-bil‘it:}'ggdﬂr the actions of pedestrians; or
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- (b) the location on the insured’s aﬂfnmoblle of the point of contact with any
other'automobile involved in théi}a@cident.

[29] In the case before Arbitrator .Emms, the only Rules of the Faujt Detetmination
Rules that could apply were Rule 17 (2)and Rule 5 (1), which, in effect, is a default Rule,

[30]  Rule 17 (2) of the Fault Determiniation Rules provides as follows:

17 (2) If automobile “A” is illegaily parked, Stopped or standing when it is
stuck by automobile “B” and jf the-accident occurs outside 4 city, town, or
village, the driver of automobilé;‘g‘é_iiz’ is 100 per cent at fayjt and the driver
of automobilé “B” is not at fault:for the incident.

[31]  Rule 5 (1) of the Fault Detemﬁéicfz’;ion Rules is a default Rule. [t applies if an
incident is not described in any of the otb,é;r._'Rules. Rule 5 (1) states: '

Rule 3: The Ordinary Rules of\L‘a\n’iv"

(1) If an incident is not deﬁﬁfbéd in any of these Rules, the degree of
fault of the insured shall” be determined in accordance with the
ordinary Rules of Jaw. T .

[32]  For the discussion that follows, it:fs- also helpful to note Rule 4, which applies
when more than one Rule applies. This'Rule states: - :

(1) If more than one Rule applies-wiith respect to the insured, the Rule that
attributes the least degree of faulf 19 the insured shal] be deemed to be the
only Rule that applies in the circumstances.

(2) Despite subsection (1), if two'Rifles apply with respect to an incident
involving two automobiles and ifander one Rule the insured is 100 per
cent at fault and under the other thednsured is not at fault for the incident,
the insured shall be deemed to be S0-per cent at fault for the incident,

[33] With this statutory background; ‘the task for Arbitrator Jopes ‘was first to
determine the facts; namely, his task was fo determine what was “the incident” and

The Decision of Arbitrator Jones

(34]  Arbitrator Jones made findings offg{étf;wim Tespect to the incident on Mount Joy
Road. In his Reasons for Decision, he stated:.
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Mr. Churchill testified that héi;lg;&gg\pulled out 10 pass the transport trailer,
but thai there was an onconithigieastbound car, As the transport trailer
covered. a large portion of the Westbound lane, Mr. Churchill was unable

[35]1  Arbitrator Jones interpreted th‘,ee‘hﬁﬁjication of the Fault Determination Rules to be
qualified or subject to exceptions. His:approach is revealed by the following passage
from his Reasons for Decision: ' ‘

The loss transfer Rules 'w‘er,e,i};'if.ﬁtablished as a relatively quick and

v

Rules, should the fault determinétion Rules not be applied. To do

otherwise would minimize the applicability of the Fault Determination
Rules. [emphasis added) ‘

[36]  Arbitrator Jones developed the rqif;ﬁliﬁcation that the Fault Determination Rules

should apply unless the fact situation is fimdamentally different than contemplated by the
- rules. Arbitrator Jones gathered support for-this. approach to the application of the Fault

‘from Arbitrator Jones’s own decision i \Primmum Insurance Company and Allstate
ipany

I'am in general agreement with ‘Aﬁ:ibitpator Samis’ comments i that case,
although I would not suggest that the list of considerations set out in

longer accurately describes the fact gituation.

(38]  Arbitrator Jones concluded that- .@e fact situation before him was not
fundamentally different than contemplated'by:Rule 17 (2) and accordingly he applied the
rule. In his Reasons for Decision, he stated:. “While the oncoming car did play some role

Vit e e,
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in the acoident, it did not change the! saﬁmhon so fundamentally such that the Ruje ought
not to apply.” O

[39] As a matter of deveIOping‘\\jzllx‘f‘t:}:‘g%bmdencc,- Arbitrator Jones distinguished the
Dominion Insurance arbitration deci;c;iféjﬁ;:i and his own Primmuym Insurance arbitration
decision. Arbitrator Jones stated; ' :

The fact situation in this cascg-\iéx;Qbmewhat different. Here Mr. Churchill
. . WEAEE . .
simply pulled out to pass the,ﬂ}a)n‘s,port trailer and saw another oncoming

vehicle-traveling legally in the:eastbound lane. Mr. Churchi]] then braked

and veered to the right and stréigkthe parked transport trailer. While the

situation so fundamentally suchtlmt the Rule ought not to apply. ....
While T accept that it may be difficult, in some situations, to determine if
the fact'situation is so fundameritally different than the Rule, in this case

am of'the view that it is not and:Rule 17 (2) applies,

[40] I foreshadow here to say that Iagi-ee with Arbitrator Jones’s conclusion that Ruje

17 (2) applies. { disagree, however, with'liis analysis of the Dominion Insurance case and
with his own deeision in the Primmum Insurance case,

Discussion

[41]  As I have already noted, afte‘p#ﬁﬁd;iﬂg his findings of fact, Arbitrator Jones’
approach was to apply the Fault Detéttination Rules unless the fact situation was
fundamentally different than contemplated by the Rules. In the arbitration before him, he
concluded that Rule 17 (2) applied to the'fact situation and that the fact situation was not

fundamentally different than contemplated by Rule 17 (2). Accordingly, he applied Rule
17 (2). | o |

[42] In my opinion, Arbitratgr JOnepf{,‘“:‘{q'lsf correct in applying Rule 17 (2), although 1
disagree with his approach or line of axgpii{:ge,ﬁ-t, and [ disagree with the qualification that
he has imported to the application of the Bault Determination Rules,

[43] My approach to the conclusion tha Rule 17 (2) applies is straightforward and
consistent with the rough and ready natiibe .of the Fault Determination Rules, which

' | giining fault, My approach is that since it was
found as a fact that the tractor-trailer (automobile “A”) was illegally parked when it was
stuck by Mr. Churchill’s vehicle (automobilé “B™) and since it was found as a faet that
the accident ocourred outside a city, 'to:ﬁrh; or village, therefore the criteria for the

application of Rule 17 (2) were satisfied, _I;;ﬁ,e,fc Wwas 0o suggestion that the criteria

conclusion is that Rule 17 ) applies.‘.*]?ﬁéﬁ Rule 17 (2) applies was Arbitrator Jones
ultimate conclusion, and thus the appeal ﬁomthe decision should be dismissed.

[44] . Arbitrator Jones’ approach was mcme %complex and, with respect, on the facts of
this case and having regard to the insurens»»gﬁé’c were before him, his approach was wrong,
although it ultimately led to the correct result. -
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[45]  Inmy criticism of Arbitrator anps«’ b,pproach although not his conclusion, there is
a subtle semantic problem that needs; %qfﬁeﬁ‘,notcd. To say that the facts of & case do not
fall within the- interpretation of a F ault‘Determination Rule is an interpretative decisjon
and not the same thing as saying that this'facts ought 1ot to fall within the Rule, which is a
normative or legislative decision. I takﬁiéﬁi}bitrator Jones in describing his approach to the
application of the Fault Determinatior; Rules to mean that he was determining what
circumstance ought to fall within Rule 17.(2). However, whether he was interpreting the
law or making it, in my opinion, he would have made an error if he had concluded that
Rule 17 (2) did.not apply or that jt ought.not to apply to the facts of this case.

[46] At first blush, ING’s success ‘o this appeal does not depend on gceepting
Arbitrator Jones’ approach that Rule 17.42) should apply unless the fact situation is
fundamentally different than contempleted by the Rule. Indeed, it would appear that ING
agrees with my criticism of that approach; ING states in paragraph 46 of its factum-

46, Section 275 (2) of the Pugdrance Act calls for the degree of fault to
be determined under the fault' determination Rules. The statute does not
call for the application of the Rules, unless there is a “fundamenta]”

- difference between the set of factsiand the Rule. Quite simply, if a specific
Rule applies to the facts, the disputz is to be resolved in accordance with
the Rule. If a specific Rule does ot apply, the issue is to be determined in
accordance with the ordinary rules:of law, under Rule 5.

[47] In paragraph 48 of its factum, I'NGstates that “fault is to be determined strictly in
accordance with the Fault Determination ‘Rules,” ING’s argument is that Rule.S applies

because Rule 17 does not apply. Paragr;eiiali 49 of the factum states, with my emphasis
added: _ T

49, Rale 17 contemplates '.a”::"%i'o-vehicle collision. Where émother

vehicle plays a role in the circumstances, the Rule ought not to be applied.
48] Although disavowing the approa,jg‘}ii-déf Arbitrator Jones, it seems to me that ING

18 actually adopting his approach as a neésssary element of its argument on the appeal, As -

I have already said, I think it is incorrectfg‘g’ﬁépproach Rule 17 normatively by determining
whether or not it should apply. Either the;Rule applies or it does not apply, and asking
whether the Rule ought to apply is to ask tl;‘::‘el Wrong question,

[49] As noted- earljer, Arbitrator Jong¥ . .professed approach can be traced to the
decision of Mr. Lee Samis, arbitrator, /it, Dominion of Canada General Insurance
Company and Kingsway Insurance  Company,
wyww.fsco.gov. on.ea/english/hearings/pri rgtgarb/]1999-08-23 asp, (Avgust 23, 1999),
whose decision was upheld by Sachs, J. iniKingsway Insurance Company v. Dominion of
Canada General nsurance Company, (8:C.1%.), unreported January 11, 2000 (Court file
No. 99-CV-176780). - .

[50]  The Dominion Insurance case c‘or;”ﬁ;f?lcd a traffic accident on Highway 11. The
facts were that Mr. Rousseau was ina carft:!r’iying northbound when a heavy commercial -
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vehicle driven by Mr. Tremblay exi‘t'g’i;a\“h]truck stop on the east side of the highway.
Because of the obstruction of the‘.’"_\";;,“,l‘iléi@ablay truck, Mr. Rousseau braked his car,
unfortunately, the car went out of contzol, and it struck a parked pickup truck, the Veinott
vehicle, which; was at the side of the :h‘jz'g;f'liiWay. Rousseau’s insurer, Dominion of Canada,
claimed a loss transfer from Trembl’ay’s:jhﬂﬁrer, Kingsway Insurance,

[51] The first issue that Arbitrater ‘Samis had to address was whether Tremblay’s
vehicle, which itself was not struck 'iﬁ,;&:r’-xy way, was an automobile “involved in the
incident.” Thus, the arbitrator was called:on to interpret s, 275 of the Insurance Act and
determine whether Dominion Insurance, the insurer responsible for the payment of
Statutory accident benefits, was entitled- to indemnification from the insurers of an

automobile (of a class named ip the [L&gulations) “involved in the incident.” It is

P.11/15

important to note that this predicate\i‘s's(ué, was preliminary to the interpretation and

application of the Fault Determination Rufes.

[52] It was in the context of interpl*;a;ifgi;ig the words “involved in the incident” that
Arbitrator Samis set out a variety of Criterig; namely: (a) whether there is contact between

[53] The conclusion that the Tremla‘las;t;?ivlelﬁcle was involved in the incident, in turn,

exposed Tremblay’s insurer to a loss ttansfer to be determined in accordance with the
Fault Determination Rules, Excluding thetdefault Rule, Arbitrator Samis concluded that

[54] - It was in the context of dctennininéz‘which of the Fault Determination Rules might
apply to the Tremblay vehicle that Arbitratér-Samis stated:

In my view it is not appropriate toCharacterize this accident as a 2 vehicle
accident, as contemplated by Rule 17. Having concluded that the

Tremblay wvehicle is involved,v-ﬂ:;a,’gF.,involvement can not be ignored by

‘

[55]  Earlier in his decision, Arbitrator Saim’s referred to Rule 3, which states that “the

degree of fault of an insured js determinéd without reference to the circumstances in
Which the incident occurs,” and stated: ‘ :

N
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I interpret section 3 to exclufie'fiéfirences to ambient conditions and the

actions .of pedestrians. Secti’dz\;'l.,\fﬁﬁ;does not require me to exclude the
actions of the Tremblay vahiel;qf}it;’g’ﬂﬁs case, and to do so would be to

of the Fault Determination Rules. He rejeéted. an approach where an insurer exposed to a
loss transfer claim could place itself in aiposition where none of the Fault Determination

Rules - not even the default Rule - could.beapplied to it,

Using Rule 17 ( 1) in this case would be to make g determination of fault
as between two vehicles, neither.df-which was a heavy commercial vehicle
[like the. Tremblay vehicle], The :effect would be to apply the Fault
Determination Rules because a heavy commercial vehicle was volved in
the incident, but then to ignore-the. presence of the heavy commercia]
vehicle in determining fault. Since’the purpose of the Fault Determination
Rules is to determine the degrée: of fault of the driver of the heavy

the accident.

(58]  Inany event, the Dominion Insurapie case is not a good analogy to the problems
of the mmmediatecase. An analogy is onlyyas good as the similar elements are genuinely
stmilar and the dissimilar elements are ,\'xfr‘;t:)"‘t;“f:misleading. In the case at bar, there is no
doubt that the tractor-trailer and M. Churchill’s vehicles were “involved in the jncident”
and there is no doubt that read literallyi the criteria of Rule 17 (2) applied to these
vehicles. It seems to me that asking whethér.the third vehicle, the eastbound vehicle, was
“involved in the incident” is to ask the Wrong. question because no loss transfer claim ig
being made against the insurer of the third:vehicle.

[59] My analysis' of the Dominion lwwance case is not disturbed and js rather
supported by Newbould, J.’s Judgment ‘i Eombard Canadg Co. v. 4xa Insurance Inc.,

[2007] O.J. No. 601 (S.C.1.). This is anothgr case involving three vehicles. However, a]

were insured vehicles found by the arbitrgtc;;@ﬂ,tobe “involved in the incident.” One of the
insurers, Lombard, submitted that Fault«Egtennination Rule, in that case Rule 12, was

W
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the only rule that-applied. Not surpnsingky, Rule 12, which was a rule for two vehicles,
did not impose-any fault on Lombard’s, iisired who did not fall within the criteria of the
rule. The arbitrator rejected Lombaa‘d}én"é}tibnﬁé'psion, and on its appeal, Newbould, J.
agreed with the arbitrator. In paragrapfi. 23 of his Reasons for Decision, Newbould, J.
stated: “It was open to the arbitrator to ¢onelude that Rule 12 did not apply to the incident
which involved three vehicles. It is hatd to undersiand how the arbitrator could have
come to any different conclusion. Rule' 12; by its terms, applies to an incident involving
only two vehicles.” .

[60]  As I read the judgment in the >i%§§mbard case, the arbitrator’s approach was to
make finding of fact and then to determine what Fault Determination Rules were
applicable in a case where fault had to.be/allocated between three insured vehicles. In

- Lombard, none of the rules that describid:types of incident were applicable to the facts,

s

[61]  Finally, this brings the discué§;igﬁf1,,to Arbitrator Jones® own decision in the
Primmum Insurdnce case, which he disth}i@@shed in order to apply Rule 17 (2). The facts

[62]  Primmum Msurance submitted thai Rule 10 (4), which applied when the incident
involved two vehicles and a lane change, "was the applicable rule, Allstate, however,
argued that Rule 10 (4) did not apply becguse the actions of the third vehicle should not
be ignored and its involvement ousted the‘nile.. Primmum countered that: Rule 3 applied;
the actions of the third vehicle should be‘ignored; and Rule 10 (4) should be applied.
Relying on Arbitrator Samis’s decision 'in Dominion Insurance, Arbitrator Jones

concluded that Rule 3 did not stand in tie way of concluding that Rule 10 (4) did not
apply and the third vehicle was at fault; he stated: - , »

I am in general agreement with Arbittator Samis’ comments in that case,
although I would not suggest thet the list of considerations set out in
section 3 (a) are necessarily ‘the. only matters to be taken into
consideration. However, when the:ether considerations are so fundamental
to the happening of the incident, 4¢'the point where the Rule no longer
properly describes the incident, thenthe Rule jg not applicable as it no
longer accurately describes the situation.

Comsistent with section § (1) of the
regulation, which states: If an incident is not described in any of these .

This interpretation is I believe, -

P.13715
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Section 10 (4) refers to a “‘Q({i\%ﬁbion”; whereas section 5 refers to an
“Incident”. There is a differenc sbgtween the two terms. Arbitrator Samis
in Dominion of Canada Gg eral Insurance v, Kingsway Insurance
Company, cited above, noted'the distinction between  collisions and
incidents. An incident does notitiecessarily involve a collision, Section 10
(4) reqnires there to be a collision, however, that section does not properly
reflect the entire incident, and since the incident is not described in section

10 (4), then Rule 5 (1) suggests ¥au do not apply that section. Section 10
(4) would apply to a simple tworvehicle collision.

[63] With respect, I believe that- A'.r'\bitrator Jones has misread Arbitrator - Samis’
decision in the. Dominion Insurance case; Bt is to be recalled that in that case, the insurer
against whom a loss transfer claim had ‘been made was attempting to have its own

involvement in the incident ignored and:Arbitrator Samis concluded that Rule 17, which

by its terms was never applicable to that-insurer, did not apply in those circumstances to

the other insurers who were caught by '}he‘;express terms of a Fault Determination Rue.
In contrast, in the Primmum Insurance case, an insurer who was caught by the terms of a
particular Fault Determination Rule wa$’ gttempting, (successfully, as it turned out) to

were applicable ‘to the insured as Opposed to parties not before the tribunal, In contrast,
Arbitrator Samis’ approach was to deteymine an insured’s faujt by determining what
Fault Determination Rules, including the default Rule, applied to an incident that
included the involvement of the insured. '

[64] In any évent, for the purposes efthc immediate appeal, it ultimately does not
matter whether Arbitator Jones was right' or wrong in interpreting the Dominion

ultimately concluded that neither case ap;:a_lied to exclude the application of Rule 17 (2).
Thus, m my opinion, he came to the correct ¢conclusion that Rule 17 (2) applied.

Conclusion .

[65]  Thus, although I disagree with Aitf&,i#étor Jones’ approach or line of argument, |
conclude that his conclusion; namely, théﬁ\{»RuIe 17 (2) of the Fault Determination Rules
applied, was correct. Accordingly, this applization should be dismissed.

[66] If the parties cannot agree as to .ﬂf:’e".jmatter of costs, then they may make brief
submissions in writing. Farmer’s Mutbal'may make submissjons within 20 days of the -

 release of these Reasons and then ING willthave 20 days to reply.

Perell, J.

‘Released: May.31, 2007

416 327 5417 P.14/15

?M Y

il e



JUN—@1-2887

11:34

JUGDES ADMIN RM 334 416 327 5417

T

COURT FILE NO.: 06-CV-323236PD1
DATE: May 31, 2007

ONTARIO
SUPERIOR COURT OF JUSTICE

IN THE MATTER OF s, 275 of the
- Insurance Act, R.S.0. 1990, ¢, 1.18;

! AND IN THE MATTER OF s. 9 of Ontario
Regulation 664/90, as amended, made
pursuant to the nsurance Act;

* " AND IN THE MATTER OF the Arbitration
- Aet, 1991,5.0.1991, ¢. 17:

";, AND IN THE MATTER OF an Arbitration
- " BETWEEN:

ING INSURANCE COMPANY OF
CANADA

Applicant
-and -

FARMERS’ MUTUAL INSURANCE
COMPANY (LINDSAY)

RespOndenf

REASONS FOR DECISION

Perell, J,

Released: May 31, 2007

TOTAL P.15

e wi e

NSV SR
LI S IR

RNy
PR W S A i W LS

FEXS AN TS e SO, S S5

kY

i

N L

T s T
e AR S e 5 30D



